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ARTICLE

The controversy concerning the static or dynamic interpretation has its origins in the 1963 Organization for Economic Cooperation and Development 
Model Convention (OECD MC). The author analyses the problems derived from the hermeneutic clause of Article 3.2 OECD MC, as a consequence of 
the referral to the internal law made by this provision in the absence of a treaty defi nition. Besides, the non-binding character and practical importance 
of the Commentaries on the articles of the OECD MC, together with the legal basis for their application should be equally taken into account with 
regard to the (static or dynamic) interpretation of the Commentaries. Once these problematic questions have been clarifi ed, the author refers to the recent 
tendency of the Spanish tax authorities in favour of the dynamic interpretation as far as the defi nition of the term ‘royalties’ is concerned.

Recent Application of the Dynamic Interpretation for 
Royalties by the Spanish Tax Administration*

Dr Aurora Ribes**

Notes
* This article has been developed in the framework of the research project ‘Taxpayers’ rights and guarantees in cases of European and international taxation’ (DER2008-

03473), funded by the Spanish Ministry of Science and Innovation, whose main researcher is Dr Luís Alfonso Martínez Giner.

** Tax Professor, University of Alicante (Spain).

1 Under Art. 3.2 OECD MC: ‘As regards the application of the Convention at any time by a Contracting State, any term not defi ned therein shall, unless the context other-
wise requires, have the meaning that it has at that time under the law of that State for the purposes of the taxes to which the Convention applies, any meaning under the 
applicable tax laws of that State prevailing over a meaning given to the term under other laws of that State.’

2 Paragraph 8 of the offi cial Commentaries on Art. 3.2 OECD MC settles the following: ‘This paragraph provides a general rule of interpretation in respect of terms used in 
the Convention but not defi ned therein.’

1.  STATIC INTERPRETATION VERSUS DYNAMIC 
INTERPRETATION: A DUAL PROBLEM

As it is known, the controversy concerning the static or 
dynamic interpretation has its origins in the 1963 Organ-
ization for Economic Cooperation and Development 
Model Convention (OECD MC). Indeed, the hermeneutic 
clause of Article 3.2 OECD MC 1963 gave rise to a heated 
debate among authors as to whether the dynamic or static 
interpretation of both internal law, to which this provi-
sion makes referral in the absence of a treaty defi nition, 
and the Commentaries on the articles of the OECD MC 
should be applied. Despite the express pronouncement 
made by the Committee on Fiscal Affairs of the OECD on 
the occasion of the reform of the OECD MC 1992, there 
are still numerous unresolved questions regarding this 
matter. However, in practice, the Spanish tax authorities 
have recently shown a tendency in favour of the dynamic 
interpretation as far as the defi nition of the term ‘royalties’ 
is concerned.

1.1.  Concerning the Internal Law

Article 3.2 OECD MC generated many problematic ques-
tions, both in theory and in practice, most of which have 
been clarifi ed by the OECD itself in subsequent Model 

Conventions and versions of the Commentaries. One of the 
most confl ictive points, even nowadays due to the reticence 
of the tax authorities of some States to apply the criterion 
established by the Committee on Fiscal Affairs in the 1992 
reform of the OECD MC, concerns the specifi c moment in 
time to be considered by the internal law when determin-
ing the meaning of the term in question, once referral has 
been made to domestic legislation under  Article 3.2, in 
the absence of a defi nition in the treaty itself.1

In other words, should the law in force when the double 
taxation treaty was signed be applied or the law in force 
when the treaty is actually applied? The subsequent Com-
mentary on this article did little or nothing to clarify the 
matter and simply repeated the information provided in 
the article, pointing out that this paragraph lays down a 
general rule for interpretation of terms used in the treaty 
but not defi ned therein.2 Thus, the question – which was 
not resolved by the Commentaries in 1963 – led to a divi-
sion of the doctrine in two sectors, with some experts in 
favour of a static interpretation and others in favour of the 
dynamic or ambulatory interpretation.

As time went by, this lack of precision both in  Article 
3.2 OECD MC 1977 itself and in the Commentaries 
meant that these opposing positions as regards the tem-
poral scope of the referral to internal law persisted. In 
accordance with the static interpretation, the internal law 
applicable at the time the treaty was signed should be 
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considered, whereas the doctrine in favour of the dynamic 
interpretation (also called ambulatory or evolutive) advo-
cates recourse to the domestic legislation in force at the 
time the treaty is applied.

Going back to 1977, we will simply present the argu-
ments for and against such positions, together with our 
own opinion on the matter, without prejudice to the pro-
nouncement of the Committee on Fiscal Affairs in 1992 
in favour of the dynamic interpretation. At fi rst sight, 
application of the static interpretation may involve certain 
diffi culties3 when determining the specifi c law in force at 
that moment in time and, in particular, lead to absurd 
situations if the decision is not coherent with reality. 
Moreover, if this solution is opted for, the exact date to be 
considered in relation to the referral should be specifi ed, 
and this may be one of the following: the date the treaty 
was signed, the date the treaty was ratifi ed, or the date it 
came into force. Likewise, adopting the static interpreta-
tion would undoubtedly necessitate frequent revisions of 
double taxation treaties.4

Leaving aside the arguments based on the principle of 
contemporaneity5  – in so far as it concerns the interpreta-
tion of substantive provisions of old treaties and likewise 
it is not absolute in nature – the strongest argument in 
favour of the static interpretation is, a sensu contrario, the 
possible negative effect of the dynamic interpretation, 
which is the latter’s main drawback. Although it is true 
that the philosophy of the dynamic interpretation is more 
in keeping with the scope and purpose of both internal 
law and double taxation treaties, such an interpretation, 
 however, grants each State the possibility of revising a 
treaty unilaterally – and probably in favour of its own 
interests – by amending its own domestic legislation.

All in all, in the opinion of the majority of experts, the 
static interpretation is too rigid to be adopted, and so with 
a view to applying the dynamic interpretation, some limi-
tations should be found. As Avery Jones pointed out, there 
are two limits which explicitly or implicitly moderate this 

later thesis: the fi rst may be expressed as ‘unless the con-
text requires a different interpretation’, and the second is 
that the equilibrium must not be damaged or the essence 
of the treaty affected.6

Many other authors joined Avery Jones in demanding 
that such a stance be taken, either expressly in the Model 
Convention or in its Commentaries. The ground gained by 
the dynamic thesis was especially evident in Canada where, 
after an important judgment issued by the Supreme Court 
clearly in favour of the static interpretation (The Queen v. 
Melford Developments Inc.7), the Canadian Congress enacted 
the Income Tax Conventions Act in 1984. This was a clear 
legislative reaction8 against the thesis underlying this 
judgment,9 thus once and for all settling the question by 
declaring the dynamic interpretation the most appropri-
ate. In summary, despite the opportunity for contracting 
States to avoid their international obligations by reform-
ing their internal law, implicit in the dynamic interpreta-
tion, this was the thesis fi nally adopted by the Committee 
on Fiscal Affairs of the OECD in the 1992 reform of the 
OECD MC.

1.2.  Concerning the Commentaries 
and the Model Convention

1.2.1.  Non-binding Character and Practical 
Importance of the Commentaries

The status and purpose of the Commentaries10 have been 
defi ned by the OECD itself which in the introduction to the 
Model Convention expressly recommends, after acknowl-
edging their total lack of binding nature, that they be 
used to interpret and apply double taxation treaties, and 
in particular to resolve any controversy. In our opinion, 
the Commentaries are extremely useful since they ema-
nate from the Committee on Fiscal Affairs, and so reveal 
the intention11 of the representatives of the Member States 

Notes
 3 Obviously, application of a treaty is simpler and more agile when it is not necessary to investigate what law was in force at a certain time when the treaty was created.

 4 The dynamic interpretation on the other hand allows the treaties to adapt to the changes occurring in domestic law without the need for renegotiation. B.J. Arnold & M.J. 
McIntyre, International Tax Primer (The Netherlands: Kluwer Law International, 1995), 96.

 5 J.F. Avery Jones (chairman), ‘Interpretation of Tax Treaties’, IFA news, Bulletin for International Fiscal Documentation no. 2 (1986): 75 and 76.

 6 J.F. Avery Jones et al., ‘The Interpretation of Tax Treaties with Particular Reference to Article 3(2) of the OECD Model’, Part I, British Tax Review (1984): 48.

 7 1982 DTC 6281 (Supreme Court of Canada). Briefl y, the issue at stake concerned whether the expenses of a bank guarantee (German bank) should be classifi ed as interest in 
Canada (since the 1956 double taxation treaty between Canada and Germany did not envisage a defi nition of the term ‘interest’) as subsequent legislation allowed (accord-
ing to the amendment made to the Income Tax Act in 1976), but not the legislation in force when the treaty was concluded. See M. Duval, ‘Interprétation des conventions 
fi scales’, Canadian Tax Journal (1991): 1227–1229; N. Boidman, ‘Canada: Supreme Court Interprets Canada-Germany Tax Treaty’, Intertax, no. 1 (1983): 17 et seq.

 8 N. Boidman, ‘Canada: New Legislation Respecting Treaty Interpretation’, Intertax, no. 10 (1983): 383–389.

 9 In defence of the Decision of the Canadian Supreme Court, it may however be said that in the 1956 Canada/Germany Tax Treaty, the provision corresponding to Art. 3(2) 
of the OECD MC was similar in structure to that in the 1963 Model Convention but with the addition: ‘the meaning it has in the internal law in force in the territory of 
the contracting State’, which could have led to the understanding that the law in force in 1956 should be abided by. Avery Jones et al., supra n. 6, 42.

10 Recourse to the Commentaries as an interpretive instrument goes back, according to Vogel, to 1934, when the then German tax minister referred to the Models and to 
the explanations provided by the Association of Nations at the Congress on International Law in 1928, for the purpose of providing grounds for the interpretation of the 
Reichsfi nanzhof. K. Vogel, ‘Double Tax Treaties and Their Interpretation’, International Tax and Business Lawyer 4, no. 1 (1986): 39 and 40.

11 Indeed, Ellis remembers how the primitive versions of the Commentaries simply attempted to explain why this provision had been adopted. Thus, their purpose was not 
to act as an aid to interpretation as such but to provide the background explaining why each clause in the model had been drafted. M. Ellis, ‘The Infl uence of the OECD 
Commentaries on Treaty Interpretation – Response to Prof. Klaus Vogel’, Bulletin for International Fiscal Documentation 54, no. 12 (1999): 618.
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when drawing up the Model, that is, the interpretation to 
be given to each of its provisions. The Commentaries are 
an important hermeneutic tool for settling cases in which 
there is confusion or obscurity as to interpretation. They 
also provide the rule in question with the most appro-
priate interpretation in cases in which various alternative 
interpretations may be possible.

In this respect, the international consensus12 on the 
great practical relevance of the Commentaries should be 
mentioned. Despite the fact that they are not binding, 
they have been shown to be the most valuable sources 
for interpreting not only double taxation treaties signed 
by Member States of the OECD but also, on some occa-
sions, those signed by OECD Member States with 
non- Member States, or even those concluded between 
non-Member States. Their importance is demonstrated, 
on the one hand, by the Recommendations of the OECD 
Council advising the governments of the Member States 
to abide as far as possible by the provisions of the Model 
 Convention – pursuant to the interpretation provided in 
the Commentaries – when signing new treaties or revis-
ing existing ones. Despite the fact that as everyone knows 
the Recommendations are not binding, it is no less certain 
that if the Model Convention is to be observed by Member 
States, unless they have expressed their reservations or are 
prevented from doing so by material reasons (e.g., certain 
peculiarities of the domestic law of an individual contract-
ing State), its consideration as a framework treaty should 
always be in accordance with the interpretation envisaged 
in the Commentaries.

In addition, comparative jurisprudence provides con-
vincing evidence of their interpretive importance, and the 
courts of the Member States have made increasing use of 
the Commentaries13 for many years.14 In this respect, far 
from limiting their infl uence to the scope of the OECD, 

the Commentaries are also of great use in interpreting 
treaties signed by Member States of this organization 
with non-Member States, as well as those signed between 
two non-Member States, especially when the OECD MC 
was used as an example when the treaties were drafted. 
Examples of the latter are the treaties between devel-
oped and developing countries,15 in that the UN model 
treaty, which is usually followed in these cases, repro-
duces a large part of the articles and Commentaries of the 
OECD MC.

In conclusion, the Commentaries represent an agreement 
on a common interpretation, given their acceptance by the 
Member States of the OECD, and this is the reason why 
the States faithfully follow them in their bilateral nego-
tiations. In other words, observance of the  Commentaries 
undoubtedly guarantees the principle of common 
interpretation of the articles and consequently of the 
Convention as a whole.16 

1.2.2.  Legal Basis for Their Application

In contrast to the almost unanimity of the doctrine as 
regards the above point, controversy arises once again 
when defi ning the status to be accorded the Commentar-
ies and the Model Convention pursuant to the provisions 
of the 1969 Vienna Convention on the Law of Treaties. 
This question, which at fi rst sight may appear to bear no 
connection to the decision concerning which interpreta-
tion of the Commentaries – dynamic or static – should 
be adopted, does in fact bear a close relationship to this 
decision as explained below.

A fi rst look at Articles 31 to 33 of the Convention, which 
should contain the theoretical support for application of 
the OECD MC Commentaries – in that they are tools 

Notes
12 See among others, M. Edwardes-Ker, ‘Tax Treaty Interpretation’ (Part III, Ch. 23), in The International Tax Treaties Service (Dublin: In-Depth Publishing, loose-leaf edition), 

10; V. González Poveda, ‘Nuevo Modelo de Convenio de la O.C.D.E. para evitar la doble imposición en renta y patrimonio’, Revista de Derecho Financiero y Hacienda Pública, 
no. 225–226 (1993): 741 and 742; J.M. Farré Español, La doble imposición. Modelo OCDE 1992 (Barcelona: Ed. Einia, 1994), 56; R. Prokish, ‘Does It Make Sense If We 
Speak of an “International Tax Language”?’, in Interpretation of Tax Law and Treaties and Transfer Pricing in Japan and Germany, ed. K. Vogel (The Netherlands: Kluwer Law 
International, 1998), 105; Ch. Haccius & P. O’Brien, Double Taxation Agreements (Dublin: The Institute of Taxation in Ireland, 1998), 50.

13 Focusing on the Spanish case, it may be seen that the Commentaries are used by both tax authorities and courts of law when interpreting double taxation treaties. In general, 
recourse to the Commentaries is made when there are doubts as to how the treaty should be interpreted (there are even cases in which domestic law has been ignored or not 
applied, and the competent authorities have adopted the interpretation provided in the Model Convention and its Commentaries), but also to confi rm the interpretation 
reached by other means (see, e.g., the Decisions of the Central Economic-Administrative Court issued on 29 Sep. 1993 and 30 Apr. 1996). Finally, the Commentaries have 
even proved useful for the purpose of interpreting certain provision of Spanish domestic law on, for example, transfer pricing, outside the scope of double taxation treaties 
(Decisions of the Central Economic-Administrative Court issued on 23 Mar. 1988 and 18 Jul. 1990). J.M. Calderón Carrero & Mª.D. Piña Garrido, ‘Interpretation of Tax 
Treaties’, European Taxation 39, no. 10 (1999): 385.

14 For instance: Australia: Thiel v. F.C.T. (1990) 90 ATC 4, 717 esp. At 4, 723 (High Court of Australia); Belgium: Cour d’appel of Brussels, 10 Mar. 1975 (see British Tax 
Review, no. 15 (1981): 20); Denmark: Texaco Denmark Inc. v. Ministry of Bundesfi nanzhof, 10 Oct. 1976 (1977), BStBl, II 175; Japan: Decision of Tokyo District Court, 11 Jun. 
1982, 29-1 Schomu Geppo 144 (see Cahiers de Droit Fiscal International 78 A (1993): 413); the Netherlands: Hoge Raad, Case BNB 1978/300 and Case BNB 1991/274; New 
Zealand: C.I.R. v. E.R. Squibb & Sons (N.Z)Ltd. (1992) 14 NZTC 9, 146 at 9, 155 (Court of Appeal); Sweden: Supreme Administrative Court, RA 1987 ref. 158, referring 
to the Commentaries on the 1977 Model Convention in connection with the 1968 double taxation treaty between the Netherlands and Sweden; Switzerland: Swiss Federal 
Tribunal, 45 Archives de Droit Fiscal Suisse 602; the United Kingdom: Sun Life Assurance v. Pearson [1987] STC 461 at 510 et seq.; the United States: U.S. v. Lincoln First Bank 
(1980) 80-1 USTC 9, 231 (Southern District of New York). See in general, Ph. Baker, Double Taxation Conventions and International Law, 2nd edn (London: Sweet & Maxwell, 
1994), 28 and 29.

15 Korea, Indonesia, Italy (instances of double taxation treaties with developing countries), Singapore, and South Africa are some examples of States in which the usefulness 
of the Commentaries on the OECD MC is obvious. See Case of SIR v. Downing 1975 SA 518(A) 37 SATC 249, in which one of the parties based his case on a passage of the 
Commentaries on the OECD which were, in turn, taken into consideration by the South African Court, although subsequently, the competent authority in the appeal did 
not base its decision on the same. R. Eskinazi, ‘Interpretation of Double Taxation Agreements. A South Africa Perspective’, South Africa Tax Review, no. 6 (1996): 129.

16 K. Vogel & R. Prokish, General report (Spanish version), ‘XLVII Congress of the International Fiscal Association, Florence 1993’, in Cahiers de Droit Fiscal International, 
LXXVIIIa (1993), 134.
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for the interpretation of specifi c international treaties – 
reveals that it is extremely diffi cult if not impossible to 
incorporate the Commentaries in the list of hermeneutic 
instruments envisaged in these articles. However, accord-
ing to the opinions of the different authors, with which we 
do not personally agree, the Commentaries may be classi-
fi ed in four categories.

First, some experts justify using the Commentaries by 
considering them part of the context of the treaty itself, 
within the meaning of paragraph (a) or (b) of Article 31.2 
of the Vienna Convention. Others advocate their inclusion 
in Article 31.3, paragraph (c), in so far as both the Model 
Convention and the Commentaries form, according to 
this sector of the doctrine, a body of ‘general international 
taxation rules’ due to the harmonizing and unifying effect 
they exercise on the tax legislations of the States.17 A third 
sector justifi es their use in accordance with Article 31.4 of 
the Vienna Convention since the Commentaries imply a 
special meaning in relation to the terms used in the treaty. 
Finally, the thesis whose legal basis is grounded in Article 
32 of the treaty and considers the Commentaries to be 
supplementary means of interpretations is perhaps the one 
that has the greatest number of followers nowadays.18

Although these doctrinal proposals have their merits 
and we share the concern to fi nd the legal basis necessary 
for application of the Commentaries as an essential ele-
ment for interpretation of double taxation treaties, we do 
not however agree with them since none of the proposals 
offer a satisfactory solution to the problem. Therefore, we 
can only conclude that in this respect the Vienna Conven-
tion is not adequate, and a future reform of the articles 
mentioned is necessary in order to confer on the Com-
mentaries the status that their high interpretive value 
requires.

Looking at the different proposals in more detail, we 
disagree that the Commentaries on the OECD MC are 
covered by Article 31.2 of the Vienna Convention, bearing 
in mind the strict sense of ‘context’ envisaged therein.19 
As is obvious, the Commentaries do not constitute an 
agreement to be adopted in relation to a particular double 
taxation treaty signed at a later date. Quite the opposite, 

the Commentaries are general in nature and an essential 
reference for the purpose of interpretation of all double 
taxation treaties signed within the OECD.

There is no contradiction, however, in saying that the 
Commentaries are included in the notion of ‘context’ 
used in Article 3.2 of the Model Convention20  since we 
understand that the term is used in its broadest sense. 
If we consider that Article 31.2 of the Vienna Conven-
tion is non-specifi c in nature, in the sense that it puts no 
limits on the list of contents, then it would be possible 
to include the Commentaries on the Model Convention. 
Nevertheless, we are still reluctant to accept that a viable 
solution would be to consider the Commentaries as part of 
the ‘context’ to which, under the Vienna Convention (‘A 
treaty shall be interpreted (…)’), it would be compulsory 
to refer when, as mentioned above, the Commentaries are 
a non-binding interpretive tool. Therefore, we rule out 
this solution and thus maintain the necessary coherence 
any interpretation requires.

The Commentaries are undoubtedly of notable interpre-
tive relevance, which together with their nature, purpose, 
and structure, endows them with the suffi cient entity to 
form part of the ‘context’ of the treaty, provided that this 
term is understood in its broadest sense and the freedom 
to choose whether or not to have recourse to the Commen-
taries for the purpose of interpretation is respected.

With regard to the opinion that the Commentaries are 
supplementary means of interpretation, a position held 
by the majority doctrine, the following comments should 
be made. In contrast to the opinion that the value of the 
Commentaries is the same as that of simple preparatory 
work,21 Vogel has stressed not only that this rule refers to 
the documents used when preparing an individual treaty, 
but also that the Commentaries are generally known and 
easily accessible, which cannot be said of the preparatory 
work itself.22

From our point of view, such reasoning makes it possible 
to reject the idea that these two types of material are iden-
tical. The only remaining option is to argue that, as may be 
inferred from the ratio of the rule, Article 32 of the Vienna 
Convention simply enumerates some examples – note

Notes
17 K. Vogel, Double Taxation Conventions, 3rd edn (The Netherlands: Kluwer Law International, 1997), 27–31, and 33–36; J.M. Calderón Carrero, ‘Algunas refl exiones en torno 

a los problemas de interpretación y califi cación que plantea la aplicación de los convenios de doble imposición internacional: análisis a la luz del nuevo Modelo de Convenio 
OCDE 1992’, Revista de Derecho Financiero y Hacienda Pública, no. 229 (1994): 142 and 143; González Poveda, supra n. 12.

18 J. Li & D. Sandler, ‘The Relationship between Domestic Anti-avoidance Legislation and Tax Treaties’, Canadian Tax Journal 45, no. 5 (1997): 904.

19 For arguments against inclusion of the Commentaries in Art. 31.2 of the Vienna Convention, see K. Van Raad, ‘Interpretation and Application of Tax Treaties by Tax 
Courts’, European Taxation 36, no. 1 (1996): 4; Li & Sandler, supra n. 18, 903; E. Reimer, ‘Interpretation of Tax Treaties’, European Taxation 39, no. 12 (1999): 468; A. Xavier, 
‘El problema de las califi caciones en Derecho Tributario Internacional’, Revista de Derecho Financiero y Hacienda Pública, no. 225–226 (1993): 667.

20 For arguments against, see Á. Baena Aguilar, ‘Editorial’, Revista de Derecho Financiero y Hacienda Pública, no. 242 (1996): 896 and 897. In our opinion, the subsequent defi -
nition of the word ‘context’ in the 1995 version of the Model Convention does not imply a numerus clausus, since the word ‘especially’ is used. Also in this sense, see J.Mª. 
Tovillas Morán, ‘La interpretación de los convenios de doble imposición y la cláusula general de interpretación del modelo de Convenio de la OCDE’, Revista Latinoamericana 
de Derecho Tributario, no. 0 (1996): 124; Vogel & Prokish, supra n. 16, 153 and 154, since it is pointed out that the term ‘context’ as used in the Vienna Convention and in 
the OECD MC is totally different.

21 In this respect, see Baena Aguilar, supra n. 20, 897; A. Borrás Rodríguez, ‘Los convenios para evitar la doble imposición desde el punto de vista de la teoría general de los 
tratados internacionales’, in VVAA: ‘Estudios de doble imposición internacional’ (Madrid: Instituto de Estudios Fiscales, 1980), 36; Tovillas Morán, supra n. 20, 121 and 122; 
and Estudio del Modelo de Convenio sobre la renta y patrimonio de la OCDE de 1992 (Madrid: Marcial Pons, 1996), 77 and 78.

22 Vogel, supra n. 17, 44.
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the term ‘in particular’ – of auxiliary hermeneutic instru-
ments, which justifi es inclusion of the Commentaries as 
a separate category.23 Only in this way is it possible to 
reconcile Article 32 of the Vienna Convention with an 
interpretive tool like the Commentaries. Nevertheless, 
certain doubts remain since the simple auxiliary, supple-
mentary, or, in other words, secondary nature attributed 
to the Commentaries by this rule is considered insuffi -
cient. The potentiality of the commentaries, in our opin-
ion, far exceeds their mere classifi cation as second class 
hermeneutic instruments. They should be included in the 
elements making up the context, in the broad sense of the 
term, of all double taxation treaties within the sphere of 
the OECD.

Finally, of the remaining opinions,24 held by  
minorities,25 that of Avery Jones should be mentioned. 
According to this author, the connection between the 
Commentaries and the Vienna Convention resides in 
 Article 31.4, which sets out that the special meaning of a 
term shall prevail if it may be established that this was the 
intention of the parties to the treaty.26 Acceptance of this 
reasoning however would imply limiting the applicability 
of the Commentaries to the case in which a special mean-
ing27 is envisaged for a term, when obviously there is no 
reason to limit the contents of the Commentaries to this 
extreme. The validity of this thesis is thus only partial and 
 obviously not entirely satisfactory.

Another argument against both this position and 
that defended by Prokish,28 consisting in identifying 
the Commentaries, not with the ‘special meaning’ but 
with the ‘ordinary meaning ’ referred to in Article 31.1 
of the Vienna Convention, is based on the way in which 
the Commentaries have recently been amended and pub-
lished in the form of interchangeable pages and, more 
importantly, on the extended period of time that elapses 
between when the Commentaries are modifi ed and when 

they are made public and generally accessible. In other 
words, such formal aspects clearly make it impossible, in 
Vogel’s opinion,29 to consider the Commentaries to have 
any of the meanings envisaged in Articles 31.1 and 4 of 
the Vienna Convention.

Likewise, the possibility envisaged by Vogel30 of con-
sidering the Model Convention and the Commentaries as 
‘general international taxation rules’ within the meaning 
of Article 31.3, paragraph (c) of the Vienna Convention as 
legal grounds for using them, in our opinion, is hardly in 
keeping with the ratio of the rule. Indeed, it would appear 
exaggerated to attempt to ground application of the Com-
mentaries in this rule, especially if we consider that the 
rule only makes a general reference to the main principles 
in force in the international legal setting. In addition, since 
the Commentaries are not binding in nature they cannot 
be considered international rules in the strict sense.

Bearing in mind the above and in the absence of any 
pronouncement by the Committee on Fiscal Affairs, 
we repeat that there is a need for clarifi cation in order 
to answer the numerous questions that to-date remain 
 unresolved.

1.2.3. Interpretation of the Commentaries

The problems described above include another aspect, no 
less relevant and certainly of greater practical importance 
than that commented on in relation to referral to domes-
tic law, which is whether or not double taxation treaties 
should be interpreted in accordance with the spirit of the 
new Commentaries on the OECD MC.

The Commentaries on the 1977 Model Convention 
are indeed more comprehensive than those on the 1963 
Model, and very often imply a meaning that may differ 
from the interpretation in force in 1963. The same may 

Notes
23 In this sense, see Vogel, ‘The Infl uence of the OECD Commentaries on Treaty Interpretation’, Bulletin for International Fiscal Documentation 54, no. 12 (1999): 614.

24 Likewise, Reimer’s opinion should be mentioned. According to this author, the Commentaries may be understood as being a ‘subsequent practice in the application of 
the treaty which establishes the agreement of the parties regarding its interpretation’ within the meaning of Art. 31.3, para. (b) of the Vienna Convention. Reimer, supra 
n. 19, 546; Against this opinion, see M. Lang, ‘Later Commentaries of the OECD Committee on Fiscal Affairs, Not to Affect the Interpretation of Previously Concluded 
Tax Treaties’, Intertax 25, no. 1 (1997): 8. In our opinion, it is obvious that this paragraph was drafted with the subsequent conduct or commitment of the parties in mind, 
in which respect the Commentaries on the OECD MC are quite another matter.

25 Baker proposes the practical solution of considering the Commentaries in accordance with any of the possibilities envisaged in the Vienna Convention, depending on 
the case in question. Hence, if the Commentaries prior to the double taxation treaties may be applied considering them as preparatory work, later Commentaries may be 
considered subsequent agreements between the parties and, from the point of view of non-Member States of the OECD, would be instruments related to the treaty. Baker, 
supra n. 14, 30.

26 Avery Jones, supra n. 5, 285. In an earlier article, this author envisaged the possibility of classifying the Commentaries within the meaning of Art. 31.3, para. (a) of the 
Vienna Convention. Avery Jones et al., supra n. 6, 96. Numerous experts have rejected this option, since they consider that the wording of this precept refers to treaties 
undergoing an identical adoption procedure, and so forth, as the text to be interpreted, which obviously rules out the possibility of including the Commentaries in this 
provision. In this respect see Vogel, supra n. 23; Edwardes-Ker, supra n. 12; Ellis, supra n. 11, 617 and 618; Lang, ‘Doppelbesteuerungsabkommen und innerstaatliches 
Recht’ (1992): 21 et seq.

27 A similar approach is offered by Ault, who considers that Arts 31 and 32 of the Vienna Convention – in which the Commentaries would be included – are connected under 
para. 4 of Art. 31, in cases in which the Commentaries imply a special meaning of a certain term in the treaty. H. Ault, ‘The Role of the OECD Commentaries in the 
Interpretation of Tax Treaties’, Intertax, no. 4 (1994): 146.

28 R. Prokish, ‘Fragen der Auslegung von Doppelbesteuerungsabkommen’, SWI (1994): 52.

29 Vogel, supra n. 23, 615 and 616.

30 According to this maximalist position, both the Model Convention and the Commentaries would have a supra-interpretive value.
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be said about practically all later versions of the Com-
mentaries that, in one way or another, modify, amplify, or 
defi ne the contents of the Commentaries on the preceding 
Model Convention in order to perfect it and clarify its 
interpretation and application. In this context, the OECD 
already stated in the Introduction to the Model Conven-
tion 1977 that it would be advisable to interpret existing 
treaties as far as possible in the light of the new Com-
mentaries, even if the provisions of such treaties lacked 
the clarifi cations introduced in the latest version of the 
Commentaries.

In accordance with this statement of the OECD, some 
authors believed they had found support for a dynamic 
interpretation of the Commentaries in the absolute sense 
and independently of the nature of the modifi cations 
made. Another sector of the doctrine, on the other hand, 
favoured the dynamic interpretation indicated by the 
OECD, but without ruling out the possibility of a static 
interpretation when the changes in the Commentaries 
made it advisable. Consider, for these purposes, the varied 
nature of the up-dates to the Commentaries. It is necessary 
to differentiate between simple explanations, additions, or 
amplifi cations and substantial changes as compared with 
the provisions of earlier Commentaries which, depending 
on their nature, would sometimes recommend a dynamic 
interpretation and other times a static interpretation. In 
our opinion, the term used by the Committee on Fiscal 
Affairs, ‘as far as possible’31 lends support to this latter 
thesis, to which we adhere.

Before resolving this controversy, on which the Com-
mittee on Fiscal Affairs made a pronouncement during the 
1994–1995 up-date of the OECD MC, mention should 
be made of the diffi cult justifi cation, based on the Vienna 
Convention, of application of later Commentaries, or 
in other words, modifi cations made to the Commentar-
ies in order to interpret double taxation treaties already 
concluded. The stances adopted by experts refl ect the dif-
ferent opinions concerning the position occupied by the 
Commentaries among the hermeneutic instruments of the 
Vienna Convention. Hence, Avery Jones has stressed that 
only by considering the Commentaries (or, rather, their 

modifi cations) as ‘subsequent agreements’ between the 
parties concerning interpretation of the treaties would it 
be feasible to apply the new Commentaries in the frame-
work of the Vienna Convention.32

Another sector of the doctrine opposes this point of 
view, since having defended equating the Commentaries 
with preparatory work, they reject any dynamic inter-
pretation of the Commentaries and their consideration as 
either a subsequent agreement between the parties or a 
subsequent practice in application of the treaty, within the 
meaning of Article 31.3, paragraph (c) of the Vienna Con-
vention.33 In our opinion, there is no category in which 
this specifi c type of hermeneutic material may be included 
in the Vienna Convention, as we have already mentioned, 
and so the Convention should be amended accordingly. 
Meanwhile, classifying the Commentaries on the Model 
Convention as either part of the context or supplementary 
interpretive instruments, as a provisional solution to be 
adopted in the last instance, would not prevent amend-
ments to the Commentaries from being classifi ed in 
accordance with Article 31.3, paragraph (a) or (b), of the 
Vienna Convention.

Avery Jones’ alternative proposal should also be men-
tioned. This consists in the OECD itself attributing a 
higher value to the Commentaries by considering them 
a part of the Model Conventions34 and even of the double 
taxation treaties between Member States.

In summary, there appear to be two positions taken by 
the experts on this matter: some advocate a dynamic inter-
pretation of the Commentaries on the OECD MC in all 
cases, while others consider it advisable to moderate the 
dynamic interpretation since they understand that there 
are certain cases in which such an interpretation would be 
inappropriate.

We agree with the latter position, whose main advocate 
is Vogel, and concur with the reasoning that the dynamic 
or static interpretation of the Commentaries depends to 
a large extent on the nature of the contents of the new 
 Commentaries. In other words, a new version of the Com-
mentaries may provide simple clarifi cations35 or more 
detailed explanations concerning one or more questions, 

Notes
31 And in any case, not necessarily always, as advocated by supporters of a dynamic interpretation.

32 Avery Jones, supra n. 5, 285; Avery Jones et al., supra n. 6, 96.

33 Baena Aguilar, supra n. 20, 897; and: ‘Editorial’, Revista de Derecho Financiero y Hacienda Pública, no. 245 (1997): 689; Against: J.L. De Juan Peñalosa, ‘Modelo/92’, Impuestos, 
no. 15–16 (1993): 31, where he considers that the new Model Convention and, consequently, new, revised Commentaries imply updating the practice of the States that draft 
and accept them.

34 According to Avery Jones, whereas the original Commentaries drawn up by the League of Nations were merely ‘commentaries’ in the strict sense of the word, those emanat-
ing from the OECD may be said to be inseparable from the Model Convention. Avery Jones, supra n. 5, 285.

35 In relation to this subject, we would like to make clear that we disagree with the maxim ‘amendment of the Commentaries is preferable to amendment of the Model Con-
vention’ which at a Seminar on interpretation of double taxation treaties during the International Fiscal Association Congress held in Eilat (Israel) in 1998, was defended 
by Prof. Helmut Loukota. His arguments centred in particular on the fact – which we agree with – that the changes in the Commentaries become effective immediately 
after they are adopted, whereas any changes in the Model Convention require subsequent modifi cations in the bilateral treaties already concluded or the conclusion of new 
agreements refl ecting these changes, which is necessarily a more complex and longer procedure. We agree with Vogel, in the sense that such a statement can only be true 
under the following two conditions: First, the amendment made to the Commentaries is formal in nature since it explains or amplifi es what was already implicit in the 
Model and therefore in the bilateral agreements based on the Model. Second, we accept as a premise the prevalence of the Commentaries as hermeneutic guidelines over any 
other possible interpretation that may be derived from the text of the Model and consequently of the double taxation treaties between the States. Vogel, supra n. 23, 612; 
Ellis, on the other hand, has expressed his scepticism concerning this question since in his opinion, any formal change (a comma, word order, etc.) in this type of treaties 
necessarily implies a substantial change therein. Ellis, supra n. 11, 618.
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or amplifi cations, additions, or even substantial changes 
in relation to the provisions of earlier Commentaries, as 
already pointed out. According to Vogel and Lang, among 
others, the best solution is to opt for an up-dated inter-
pretation in the fi rst case – otherwise, the new Commen-
taries would be of little use –, while adopting the static 
interpretation in the case of a double taxation treaty 
concluded under the aegis of a Model Convention whose 
Commentaries, in certain aspects transcendental for the 
two  contracting States, have been substantially amended, 
unless the contracting States themselves expressly mani-
fest the opposite.36 This undoubtedly is the only possi-
ble solution capable of generating the legal certainty that 
both the Member States and taxpayers demand.

This important question – an importance that 
increased when the OECD started using interchangeable 
pages in 1992, which has favoured a greater frequency 
of  modifi cations – not entirely clarifi ed in 1977, was 
again the subject of attention during the 1992 revision. 
However, this latter revision did not specify in detail the 
scope to be given to the dynamic interpretation in gen-
eral either. The choice of the dynamic interpretation with 
certain qualifi cations – which we have defended – was 
refl ected in the Introduction to the OECD MC 1995,37 
confi rmed by the OECD MC 2000, and seconded by sub-
sequent  versions, including the July 2088 Model cur-
rently in force. Consequently, the Committee on Fiscal 
Affairs encourages Member States to bear in mind the 
innovations refl ected in the new Model Convention and 
in the Commentaries, but under no condition is it pos-
sible to force them to do so.

There are various examples to be found in  practice.38 
There are countries like Australia in which a double 

taxation treaty has been interpreted in accordance with 
a new Model (and therefore new or revised Commentar-
ies) not yet published.39 In Germany, however, automatic 
recourse to the dynamic interpretation is the subject of 
debate, with both the doctrine and German case law hold-
ing opposing views.40 The conclusion reached by Reimer, 
bearing in mind not only the express prohibition in Arti-
cle 59.2 of the German Constitution of any substantial 
change in international agreements without Parliament’s 
consent but also the obligation of the Member States of 
the OECD to abide by the new Commentaries as far as 
possible, is that this is a case of ‘dynamic reference’ which 
is not anti-constitutional unless it alters the substance of 
the treaty itself.41

A special mention should be made of the Austrian 
practice since, contravening the explicit provisions of the 
Decree issued on 27 October 1995 concerning the obliga-
tion to also apply subsequent Commentaries when inter-
preting double taxation treaties concluded previously, the 
decision of the Supreme Administrative Court of Austria 
issued on 31 July 1996 (92/13/0172)42 specifi ed that it 
was necessary to give a special signifi cance to the herme-
neutic task of the Commentaries on the Model Conven-
tion in force when the treaty in question was concluded.43 
Although some experts are in favour of this idea, and clearly 
oppose the regime created by the above Decree,44 the Aus-
tralian Ministry of Finance, on the other hand, maintains 
its doubts as to whether this is the meaning that should be 
attributed to the words of the Court, and also insists on the 
advisability of the contracting States including in future 
double taxation treaties a specifi c clause dealing with the 
need to interpret the treaty in the light of the latest Com-
mentaries.45 Examples against may also be found in the 

Notes
36 Lang, supra n. 24, 9; Vogel, ‘Tax Treaty News’, Bulletin for International Fiscal Documentation 54, no. 3 (2000): 98. Also in this respect: Li & Sandler, supra n. 18, 904; Ault, 

supra n. 27, 148; M. Romyn, ‘Changes to OECD Commentary May Affect Its Credibility’, Intertax, no. 11 (1994): 470.

37 Paragraph 35 of the Introduction to the OECD MC 1995 provides the following: ‘Needless to say, amendments to the articles of the Model Convention and changes to the 
Commentaries that are direct result of these amendments are not relevant to the interpretation or application of previously concluded conventions where the provisions of 
those conventions are different in substance from the amended articles. However, other changes or additions to the Commentaries are normally applicable to the interpreta-
tion and application of conventions concluded before their adoption, because they refl ect the consensus of the OECD member countries as to the proper interpretation of 
existing provisions and their application to specifi c situations.’

38 See among others, Avery Jones, ‘The Effect of Changes in the OECD Commentaries after a Treaty is Concluded’, Bulletin for International Fiscal Documentation 56, no. 3 
(2002): 102–109; P.J. Wattel & O. Marres, ‘The Legal Status of the OECD Commentary and Static or Ambulatory Interpretation of Tax Treaties’, European Taxation 43, nos 
7–8 (2003): 229 et seq.; F. Van Brunschot, ‘The Judiciary and the OECD Model Tax Convention and Its Commentaries’, Bulletin for International Fiscal Documentation 59, 
no. 1 (2005): 8 et seq. in particular.

39 Vogel & Prokish, supra n. 16, 134 and 135.

40 See Reimer, supra n. 19, 468. It is another question whether the contracting States reach an express agreement to adopt the guidelines set out in the Commentaries when 
interpreting an earlier double taxation treaty, which they are entirely free to do.

41 Reimer, supra n. 19, 469.

42 Véase: D. Aigner & T. Vetter, ‘Autonomous’ Interpretation of Tax Treaties? Administrative Court Provides Guidance’, European Taxation 38, no. 3 (1998): 95 and 96.

43 Likewise, rejecting the dynamic interpretation from the perspective of comparative case law: The Canadian Supreme Court in The Queen v. Crown Forest Industries Ltd. (95 
DTC 5389 – SCC). In favour of this interpretation however: The US Court of Appeals, 22 Oct. 1975, US v. Burbank & Co. (525 F2d. 9, 2nd Circuit 1975) and the Nor-
wegian Supreme Court in its decisions issued on 10 Jun. 1994 and 29 Apr. 1997. See F.A. Engelen & F.P.G. Pötgens, Report on ‘The Application of the OECD Model Tax 
Convention to Partnerships’ and the Interpretation of Tax Treaties’, European Taxation 40, no. 7 (2000): 267. Both authors are opposed to a dynamic interpretation of the 
Commentaries basically for two reasons: fi rst, because the contracting States gave their consent when they signed a treaty adopted bearing in mind the Model Convention 
and its Commentaries in force on a particular date, and their rights may be violated by a substantial change in the Commentaries obliging them to interpret the treaty in a 
different way to that in which it was original conceived; and second, because it is in no way reasonable for the OECD to impose on the Member States changes made to the 
Commentaries when they substantially affect earlier treaties that required the approval of the parliament of each State before their adoption.

44 Lang, supra n. 24, 7 et seq.

45 J. Heinrich & H. Moritz, ‘Interpretation of Tax Treaties’, European Taxation 40, no. 4 (2000): 148 and 149.
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Dutch jurisprudential doctrine,46 which demonstrates that 
far from being a closed question, this is a subject that still 
today requires defi nitive  clarifi cation.

2.  CHANGE IN THE TRADITIONAL POSITION 
OF SPAIN REGARDING THE SCOPE 
OF ‘ROYALTIES’

Focusing on the case of Spain, it should be noted that 
despite the fact that the Committee on Fiscal Affairs 
 recommends adopting the dynamic interpretation – with 
certain qualifi cations –, Spanish tax authorities have tradi-
tionally maintained a position in favour of the static inter-
pretation, abiding by the provisions of the OECD MC and 
Commentaries in force when the treaty in question was 
concluded.

This position was a result of the predictable charac-
teristics of the Spanish tax authorities at that time, in 
particular the slowness with which problems of interpre-
tation and application of treaties were dealt with by the 
administrative sector and the courts, together with the 
latter’s ignorance or reluctance to recognize that inter-
national treaties had precedence over domestic legisla-
tion.  Fortunately, this is no longer the case. Indeed, great 
advances have been made by the Directorate-General for 
Taxation of the Spanish Ministry of Finance (DGT) and 
the Economic-Administrative courts which, although 
with some exceptions, have begun to adopt the dynamic 
interpretation (with qualifi cations) when interpreting 
double taxation treaties.

In this sense, for example, the binding ruling of the 
DGT of October 1994 in relation to a Spanish national 
who resides in Spain and works in a German consulate in 
Spain may be mentioned. In the reply to the request for 
information made by this individual as to his tax obliga-
tions in the two countries, the DGT informed him that 
under Article 18 of the Spain-Germany treaty, he should 
pay tax in Spain on his worldwide income and may also be 
liable to pay tax in Germany as a result of the remunera-
tion received from the German State. In this case, under 
Article 23.2.(b) of the treaty the taxpayer may deduct in 
Spain the tax paid in Germany, up to the amount of tax 
that he would have paid in our country on such income 
considered on its own. Nevertheless, the DGT advised 
that since the treaty between these two States followed 
the OECD MC 1963, a dynamic interpretation should be 
made in this respect and pursuant to the Commentaries 
and new OECD MC concluded that remuneration paid to 
persons who render their services to a contracting State, 
provided that they are nationals and residents of the other 

contracting State, may only be liable to taxation in the 
latter.

In recent years, the Spanish tax authorities have tended 
to opt for the dynamic interpretation as a general rule, 
unless there are good reasons for adopting the opposite 
solution, as the Committee on Fiscal Affairs specifi ed and 
is explicitly envisaged in the Introduction to the OECD 
MC 2008, currently in force. A good example of this is 
the decision of the Central Economic-Administrative 
Court issued on 20 October 1992. After rejecting a pro-
spective interpretation of the treaty between Spain and 
the  Netherlands in relation to amounts paid by an entity 
resident in Spain to another resident in the Netherlands 
as sponsorship of a group of artists, the court held that 
such amounts are not liable to the corresponding Spanish 
tax. However, the court states that this would not have 
been the case if the applicable treaty, signed in 1971, had 
contained the subsequent provision in Article 17.2 OECD 
MC 1977, which introduced an express anti-avoidance 
clause.

We agree with the criterion used by the Central Eco-
nomic-Administrative Court in this instance, and consider 
it impossible to adopt a dynamic interpretation, especially 
bearing in mind that the said provision does not simply 
imply a mere clarifi cation of the existing treaty regulation, 
but rather a substantial modifi cation compared with the 
provisions of the OECD MC 1963 refl ected in the treaty 
between Spain and the Netherlands. The importance of the 
change made a posteriori justifi es the decision of the Court, 
since it would not be possible to demand that this anti-
avoidance clause be implied in international agreements 
signed by the States in which the clause was not included, 
and would undoubtedly be contrary to the principle of 
good faith reigning in the international treaty context.

However, focusing on the administrative doctrine in 
matters of royalties in Spain,47 we should mention the 
innovative application of the dynamic interpretation of the 
Commentaries on Article 12 OECD MC 2008, regarding 
specifi c cases of royalties included in the scope of bilat-
eral treaties signed by Spain when the earlier Model Con-
ventions and Commentaries were in force. We consider 
this change in criterion made by the DGT to be positive. 
The DGT has abandoned the static interpretation main-
tained on other occasions in relation to royalties, and wid-
ened the scope of application of the concept of royalties 
by using a dynamic interpretation, in keeping with the 
changes made in the sections relating to assignment of the 
rights in software applications in the current version of 
the OECD MC and Commentaries.

A good example of the U-turn made by the Spanish 
tax authorities in favour of a dynamic interpretation in 

Notes
46 H. Pijl, ‘The Theory of the Interpretation of Tax Treaties, with Reference to Dutch Practice’, Bulletin for International Fiscal Documentation 51, no. 12 (1997): 546.

47 Concerning classifi cation and taxation of royalties internationally, see A. García Heredia, ‘Fiscalidad internacional de los cánones: derechos de autor, propiedad industrial y 
know-how’, Lex Nova (2007).
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 matters of royalties are the replies of the DGT issued on 
10 November 2008, 17 March 2009, and 20 March 2009. 
The fi rst deals with the case of a company resident in 
Spain whose function is the wholesale commercialization 
in Spanish territory of software from non-resident suppli-
ers. Its activities include supplying standard software in 
a closed box that also contains the manufacturer’s license 
to use agreement in electronic form. In other words, the 
company commercializes the package in the format in 
which it receives it, and the manufacturer directly grants 
the license. In addition, the company also handles the 
standard software license agreements as an intermediary. 
The manufacture receives the order from the company and 
issues the licenses. The company simply performs a com-
mercial task and the manufacturer is the only holder of the 
copyright in the software and the only one authorized to 
grant licenses to use.

The enquiry concerned whether or not a withholding 
should be applied and the tax rate on payments made to 
a supplier resident in Ireland considered royalties from 
the commercialization of standard software packaged as 
described above. The DGT begins by pointing out that 
the double taxation treaty between Spain and Ireland con-
cluded on 10 February 1994 is applicable to this case and 
in fact reproduces the actual wording of Article 12, which 
includes in the defi nition of royalties the use of or right to 
use copyright. This concept is completed by making refer-
ence to the Commentaries (paragraph 13.1) of the OECD 
MC where software programs are expressly mentioned:

Examples of such arrangements include licenses to 
reproduce and distribute to the public software incor-
porating the copyrighted program, or to modify and 
publicly display the program. In these circumstances, 
the payments are for the right to use the copyright in 
the program (i.e., to exploit the rights that would oth-
erwise be the sole prerogative of the copyright holder).

It is no less true however that in the scope of interna-
tional taxation the OECD has made changes in the sec-
tions relating to transfer of rights in software applications 
when the latest version of the Model Convention was 
adopted in 2008. Pursuant to the new paragraph 14.4 of 
the Commentaries on Article 12 OECD MC, payments 
made in virtue of contracts between the holder of the cop-
yright in the software and an intermediary distributor are 
not royalties if the rights acquired by the distributor are 
limited to those necessary to distribute copies through a 
commercial intermediary. It is considered that distribu-
tors only pay for the acquisition of copies of the software 
and not to exploit any rights in the software (not includ-
ing the right to reproduce). Payments under this type of 
contracts are classifi ed as business profi ts and fall within 
Article 7 OECD MC. Such income should be classifi ed as 
such, regardless of whether the distributed copies are sup-
plied in physical or digital form (with the distributor not 
having the right to produce copies), or whether a minor 
personalization is needed to install the software.

At this point, it should be mentioned that Spain has 
always maintained a broader concept of royalties that is 
defi ned by the OECD. Therefore, despite the change in 
the Commentaries, Spain has maintained the existing 
Observation, although modifi ed, in order to extend it to 
the new paragraph 14.4 of the current Commentaries on 
the OECD MC. Hence, although up to now payments 
made for the distribution of software were classifi ed as 
royalties, in view of the interpretation made by countries 
of the OECD, Spain has modifi ed the Observation, which 
reads as follows: 

Mexico, Spain and Portugal do not adhere to the inter-
pretation envisaged in paragraphs 14, 14.4, 15, 16 and 
17.1 to 17.4. Mexico, Spain and Portugal hold that 
payments relating to software fall within the scope of 
application of the article when only a part of the rights 
in the software is transferred, both if the payments are 
made in consideration of the use of the copyright in the 
software for its commercial exploitation (except pay-
ments made for the right to distribute copies of stand-
ard software, without the right to adapt or reproduce) 
and if they correspond to software acquired for the pro-
fessional or business use of the buyer, in which case the 
software would not be completely standard but adapted 
in some way for the buyer.

Bearing in mind this modifi cation of both the Com-
mentaries and the Observation made by Spain, on which 
the dynamic interpretation of the treaties signed by Spain 
should be based, the DGT concludes in this case that since 
publication of the OECD MC 2008 payments made by the 
Spanish company would not be considered royalties but 
rather that the transaction is included in Article 7 relating 
to business profi ts and under this article, the payments are 
not subject to withholding.

The replies of the DGT issued on 17 and 20 March 
2009 (the double taxation treaty between Spain and the 
United Arab Emirates of 28 March 2007 is applicable to 
the latter) are similar in content and merely confi rm this 
interpretive criterion favourable to the dynamic interpre-
tation of the Commentaries on the OECD MC. In both, 
reference is made to the changes made by the OECD in 
the Commentaries and also to the scope of the Observa-
tion made by Spain, and the dynamic interpretation is 
adopted once again, thereby consolidating a line of action 
we believe to be correct.

However, we should insist that it is not always correct 
to opt for the dynamic interpretation, as we have already 
mentioned, since such an interpretation should not be sys-
tematically applied but only when possible depending on 
the nature of the changes introduced in the new Commen-
taries and/or OECD MC. We therefore disagree with the 
decision of the Spanish Supreme Court in its judgment 
issued on 11 June 2008 in which, although it does not 
concern royalties but rather income received by artists, the 
court indiscriminately applies the theory of the dynamic 
interpretation, taking it to its ultimate consequences, in 
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a case in which there was not even a liability clause on 
which to base taxation in Spain of the income obtained.

With this judgment, the Supreme Court allowed the 
appeal brought by the Spanish General State Administra-
tion and annulled the judgment of the lower court, empha-
sizing that paragraph 2 of Article 17, not included in the 
double taxation treaty of 16 June 1971 between Spain and 
Holland applicable to the case, should be understood to 
be included in the treaty following adoption of the OECD 
MC 1992 and its Commentaries, which incorporate this 
anti-avoidance clause.48

It hardly needs to be said that the solutions adopted in 
the two cases are radically different since whereas if Arti-
cle 17.2 of the OECD MC 1992 is not considered appli-
cable, the income obtained in consideration of the right 
to use the artist’s image rights would fall within Article 7 
of the Spain-Netherlands treaty and would be taxed only 
in the State of residence (Holland) since the Dutch entity 
did not have a permanent establishment in Spain. If on 
the other hand the dynamic interpretation is applied 
with no qualifi cation and paragraph 2 of Article 17 
is considered included in the text of the treaty in the 
light of the provisions of the OECD MC and its Com-
mentaries since 1992, as held by the Spanish Supreme 
Court, such income is subject to tax in Spain provided 
that it derives from artistic performances in Spain, even 
though it may be attributed to an entity other than the 
artist himself.

Three points may be made regarding this ruling of the 
Spanish Supreme Court:

(1) The fi rst has already been mentioned and refers to the 
need to clarify that the intention of the Committee on 
Fiscal Affairs of the OECD with its pronouncement 
expressly in favour of the dynamic interpretation was 
not absolute and unconditional in nature – as would 
appear to be the case from the decision of our Supreme 
Court – but rather recommends a ‘qualifi ed’ applica-
tion of this hermeneutic criterion when it points out 
that it should be used ‘as far as possible’. Therefore, 
a categorical prohibition of the static interpretation 
may not be inferred, and such an interpretation may 
be applied in situations in which the dynamic inter-
pretation should not be used due to the importance 
of the changes made. It should be borne in mind that 
the addition we refer to is not a mere qualifi cation of 
the provision in Article 17.1, but rather an express 
anti-avoidance clause which includes an exception to 
the provision in this article and which in our opin-
ion may not be taken as implied by only one of the 

contracting States in treaties in which it has not been 
expressly includeed.

(2) The justifi cation used by the Supreme Court to provide 
grounds for attempting to add a second paragraph – 
that did not exist when the treaty was concluded and 
does not exist at present – to Article 17 of the Spain-
Holland treaty is likewise incorrect since, showing a 
clear ignorance of the system of sources in tax mat-
ters, it refers to provisions of Spanish domestic law, 
based on which it understands that such an anti-avoid-
ance clause is included in Article 17 of the treaty, thus 
making a unilateral modifi cation in what was agreed 
by the contracting States in an international agree-
ment which, as is well known, has supralegal status.

(3) We likewise agree with the warning given by Mar-
tín Jiménez,49 regarding potential problems that 
from the perspective of the Constitution and tax-
payers’ rights may arise in this respect. This author 
underlines that bearing in mind the practical impor-
tance that the Commentaries on the OECD MC have 
acquired for the authorities and courts, together with 
the new way of working of the OECD and publica-
tion of the Commentaries, it gets easier and easier 
for a subsequent Commentary to become ‘hard-law’ 
and change the original meaning of earlier treaties by 
means of administrative and judicial decisions. There-
fore, it should be remembered that the courts50 may 
also oppose the effects of this dynamic interpretation 
which, as has been repeatedly stated, is not binding 
and should not be imposed in all cases.

In conclusion, we positively evaluate the change in cri-
terion used by the Spanish tax authorities which in recent 
decisions have shown they are in favour of a dynamic 
interpretation of the Commentaries on the OECD MC in 
relation to application of earlier treaties signed by Spain, 
while defi nitely abandoning the traditional tendency to 
always favour the static interpretation. However, the posi-
tion in favour of the dynamic interpretation should not 
imply, as unfortunately is occurring in Spanish legal cir-
cles, that the Spanish tax authorities will rigidly and auto-
matically apply the dynamic interpretation in all cases 
without considering the nature of the changes made in 
the OECD MC and in the Commentaries. This would con-
travene the spirit and purpose of the statements made by 
the Committee on Fiscal Affairs of the OECD and clearly 
violate the intentions of the contracting States when sign-
ing a double taxation treaty, thereby generating serious 
situations of doubt and legal uncertainty for taxpayers.

Notes
48 Pursuant to Art. 17.2, drafted by the OECD MC 1992 and also in force in the current Model Convention, ‘where income in respect of personal activities exercised by an 

entertainer or a sportsman in his capacity as such accrues not to the entertainer or sportsman himself but to another person, that income may, notwithstanding the provisions 
of Articles 7, 14 and 15, be taxed in the Contracting State in which the activities of the entertainer or sportsman are exercised’.

49 A.J. Martín Jiménez, ‘Los Comentarios al MC OCDE: su incidencia en el sistema de fuentes del Derecho Tributario y sobre los derechos de los contribuyentes’, Carta Tribu-
taria, no. 20 (2003): 15.

50 In this sense, see Judgement of the National Court of Spain issued on 3 Oct. 2002.
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